Findings of Fact

1.    On March   26,   1980  at   respondent's  Allen Coal Mine  an MSHA
inspector  observed   a belt  drive  and motor weighing between 500 and 700
pounds which had  been   loaded  onto a   flatcar being pulled by an electric
trolley  locomotive.

2.     The   trolley  was   powered  by  a direct  current  of 250 volts  of
electricity which   passed   from  the overhead  trolley wire  through  the
locomotive  and   then down  through  the  rail  as   a return conductor.

3.     The   flatcar  was  constructed  of steel  and  the belt  drive  and motor
were  mainly  constructed  of   steel.     The   flatbed  surface was  16 to  18
inches above  the  rails  on which  it   rode.    The top of the belt  drive and
motor was   approximately 6  to 8   inches  below the  trolley wire,

4.     The   flatcar  had   an  amount   of  sand  and dirt  on it,   and  some  of  it
had  been  scrapped  off   in order  to mount   the belt  drive  and motor onto the
flatcar,

ISSUE

Was  electrical   contact   being maintained between  the mine  track,   the
flatcar,   and  the belt   drive  and motor  while  the  locomotive was moving the
equipment?

DISCUSSION

The  MSHA  inspector   testified  that   in  the  event  contact  is made between
the  bare   trolley  wire   and   the metal .casing of the belt drive  assembly,   the
equipment  would  become  energized.     In  order  to prevent  a miner  from re-
ceiving  an electrical   sho):k  from an  energized piece of equipment  on a flat
-car  there must   be   a  solid  connection  of metal-on-metal  so  that  a
continuous  ground   to   the  rail   is  provided.

The   flatcar   surface had   some  sand  and dirt on  it,   some of which had
been  scrapped  off   in  order   to mount   the belt  drive  on the  car.    The
inspector  testified   that   although  the   load  consisted of metal  sitting on
metal,   a chain of   that   type   is   not   acceptable  as  a continuous  connection.
The   load might  be  "sporadically  altered"  and with  the sand and dirt  present
on   the  flat  bed   rail   car,   there  was   no  safe guard   from electrical  contact
to  any person who might   touch  the belt  drive when it might be energized.

The  cited   regulation  states,  however,   that  "electrical contact  shall
be  maintained11,   and   the  evidence does  not  show that  this was not being
done.     The   inspector   testified   that   he was  assuming  that with "ste^l-on-
steel between  the belt  drive  and  the  flatcar,  and  steel-on-steel between
the   flatcar  and   the   rails"   there was  electrical  contact,     The  inspector did
not   use  any means  to  determine whether  there was electrical contact between
the   flatcar  and   the  belt   drive   and motor when the citation was  issued.     The
inspector  stated  that   an ohmmeter could be used for  that purpose. up the
